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LEGAL AND OPERATIONAL PROBLEMS 


Workload and Currency, 
Although the year began with a substantial backlog and regis- 


trations increased by 34, the Examining Division went into fiscal 1968 
with no arrearage. This feat is all the more remarkable because it 
was accompanied by an increased depth of examination. Obviously this 
could be accomplished only through the magnificent efforts of a 
dedicated staff, Each examiner carried an average workload of 

6568 units during fiscal 1967. While lower than the preceding year 
this is still too high to permit the examiners to give the cases as 
thorough an examination as is compatible with the best in Government 
service, 

Because of the steadily increasing volume of work and the constant 
need for training, research and staff development, the Division needs 
a substantial increase in personnel to enable it to maintain currency 
and operate at optimum efficiency. This is particularly true in 
light of the anticipated enactment next year of the general revision 
of the copyright law which will present the Examining Division with 
the greatest challenge in its history. 

Old fee and no reply cases. 
In considering the automation of the accounting procedure in 


the Office, it became apparent that there were unused fees dating 
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back to 1962. Under the coordinated efforts of the Service Division 
and the Examining Division, a project was undertaken, supervised by 
the Administrative Officer, James Thomas, to close out all old fee 
eases and bring the "no reply" procedure up to date. As the fiscal 
year ended, the Service Division had delivered to the Examining 
Division all old fee cases through 1965 which required examination 
by this Division. By the end of June, 1967, the no reply cases were 
being handled within seven weeks after the original letter had been 
mailed to the remitter. Both the old fee and no reply cases added 
an additional burden to an already overburdened staff, but through 
cooperation between the two Divisions all of these cases were handled 
expeditiously, 

Shifting of clerical duties. 

Another step was taken in fiscal 1967 to shift the clerical 
aspects of examining from the examiners to the correspondence clerks 
by introducing a pre-checking process in the examination of periodicals. 
Several correspondence clerks in the Arts Section were trained to 
locate the copyright notice on periodicals and determine whether the 
facts on the copies corresponded with those on the application, The 


examiner, although remaining responsible for the accuracy of all facts 


stated on the application, was thereby able to devote more attention 

to the important legal questions of notice, eligibility, manufacture, etc. 
A similar project was being tested on a very limited scale in the 

Book Section as the fiscal year ended. ‘The variety of potential problems 


in the book area, however, as compared with periodicals, makes it 
unlikely that any extensive pre-examination checking will be possible. 
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Computer technology. 

Although copyright problems continue to lurk in the background 
of computer technology, no major changes in our practices involving 
computer programs were made in fiscal 1967. The authorship problem 
involved in computer art and computer music remains necessarily 
uncertain because of the, as yet, very small number of applications 
received for registration of this material. 

The registrations for computer programs continue to increase, with 
registrations in fiscal 1967 more than the total of registrations for 
fiscal 1965 and 1966, the first two full years in which the Office regis- 
tered claims to copyright in programs. If computer technology continues 
to increase and our registrations continue to increase at the present 
rate, it is likely that computer programs will soon represent a signif. 
icant percentage of our total book registrations, 

Motion pictures. 

The question of what constitutes the "best edition" of a motion 
picture for deposit purposes reached a decisive point during the year 
when several television production companies questioned the require- 
ment that 35mm color copies be submitted for registration where there 
had been a publication in that form. The Library's requirements in 
this regard are being carefully studied by an ad hoc committee which 
was established to study the motion picture agreement. The necessity 
for revising the motion picture agreement was directly involved with 
the Library's "best edition" requirements and as the fiscal year ended, 
the issuance of a new motion picture agreement with more teeth in it 


appeared imminent, 
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The difficulty in examining videotape copies due to the lack of 
proper equipment continued in fiscal 1967. The likelihood of receiv- 
ing a large number of videotape copies resulted in the Register's 
Conference directing the Examining Division to request photographs of 
the title and notice portions of videotape programs to accompany the 
videotape copies in order to facilitate examination. 

International copyright relations and the U.C.C. 

The number of adherents to the Universal Copyright Convention 
grew to fifty-five during the fiscal year with the accession of Kenya, 
Venezuela, and the Netherlands. The United Kingdom also declared the 
Convention applicable to the British Honduras and Italy ratified 
Protocol I of the Convention. 

Three new countries became independent during the year, Barbados, 
Lesotho, and Botswana, The Examining Division had been holding in 
abeyance applications from citizens of many newly independent countries 
in anticipation of clarifying the status of our copyright relations 
with them. The volume of these cases grew and in November, 1966 the 
Register's Conference decided that these cases should be closed out 
subject to the possibility of reopening them should a Presidential 
proclamation subsequently clarify our copyright relations with the 
newly independent countries, A thorough and complete study of our 
copyright status with all countries of the world was undertaken by 
Michael Beck, resulting in a comprehensive memorandum issued to the 
Division for assistance in determining eligibility under the United 


States copyright law, 
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ORGANIZATION AND PERSONNEL 
Personnel, 

A number of important changes in personnel took place in the 
Division in fiscal 1967. Richard E. Glasgow was appointed Chief of 
the Examining Division in November, filling the vacancy created by 
the appointment of Miss Barbara A. Ringer to the position of Assistant 
Register of Copyrights. Arthur J, Levine became the Assistant Chief of 
the Examining Division in December 1966, and shortly thereafter Dorothy 
M. Schrader was appointed Head of the Arts Section. 

Michael H. Beck, Edward S. Yambrusic and Frank J. Vitalos were 
promoted to reviser positions, Five examiners were promoted to 
journeyman-examiner positions, 

Frances H. Wells was appointed Secretary to the Chief of the 
Examining Division replacing Delores McNair who transferred to the 
Assistant Register's office, G. Jean McGowan was appointed Secretary 
to the Assistant Chief of the Examining Division in March of 1967 
replacing Mrs. Wells, 

In addition to Miss Ringer and Mrs, McNair, the Examining Division 
also contributed several other employees to other Divisions of the 


Copyright Office. Alma Wade was appointed Head of the Information and 


Publications Section in the Reference Division and Barbara Owens became 
Secretary to the Deputy Register of Copyrights. Within the Division 
Roosevelt A, Adams was appointed Secretary to the Head of the Book 
Section and Cecil Green the Correspondence Clerk Unit Supervisor in 


the Book Section, 
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Congress appropriated eight new examiner positions and four 
additional correspondence clerk positions for fiscal 1967, and the 
Examining Division was very fortunate in being able to attract many 
new highly competent employees, Eighteen examiners and seventeen 
correspondence clerks were hired during the year. One reviser, seven 
examiners, and ten correspondence clerks resigned, but with the addi- 
tion of the new examiners and correspondence clerks, the Division 
finished the fiscal year with a relatively complete staff. 

Mark A. Lillis was detailed to the General Counsel's office 
shortly before the fiscal year ended. He was assigned the task of 
preparing the Copyright Office Compendium of Practices and the 
substantive internal documents for publication in compliance with the 
Freedom of Information amendment to the Administrative Procedure Act. 
Training. 

Seventeen members of the Copyright Office staff, eleven of whom 
were from the Examining Division, successfully completed the course in 
copyright law taught by Dorothy P, Keziah, Lorna G. Margolis, Mark A. 
Lillis, Arthur J, Levine and Waldo H, Moore, Chief of the Reference 
Division, 

Felicia Healy, Dorothy Keziah, Mary Lyle and Mark A, Lillis 
received certificates of completion of a twenty lecture course 
orienting professional staff members in the operations of the Library 
of Congress, Several other members of the Division attended selected 
lectures which they considered to be of particular interest to them. 

Mark Lillis and Arthur Levine attended a series of orientation 


lectures sponsored by the Federal Bar Association on the functions 
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and activities of the legislative branch of the Government. 

Felicia Healy and Dorothy Schrader completed a television corre- 
spondence course in "Successful Supervision" and Dorothy Keziah and 
Arthur Levine completed a course in reading improvement. Both of these 
courses were sponsored by the Department of Agriculture Graduate School. 
A Library of Congress course in clerical practices was attended by 
Pauline Ingram and Gloria Burke, 

As it became apparent that the revision bill would reach the floor 
of the House of Representatives in the spring, the necessity of famil- 
iarizing the professional staff with the provisions of the bill became 
clear, It was decided that a staff comprised largely of lawyers could 
derive most benefit from their own study of the bill through probing 
discussion. Five discussion groups, each having a leader from the staff 
of the Examining Division, were formed which met for a two hour period 
once a week for six weeks. The purpose of the meetings was not to 
provide "answers" to the legal questions the bill raised, but rather 
to generate discussion. Using sets of questions prepared by the General 
Counsel and calculated to provoke thought, it soon became apparent that 
the desired results were being achieved. Unanswered or unresolved 


questions were recorded by a stenographer and presented to the General 


Counsel for clarification. Although it now appears unlikely that 


Congress will pass the bill this year, the educational effort in the 
Division was worth the amount of time devoted to it, 


Professional activities. 
The professional staff played an active role in many meetings 


throughout the year. In early June Mr, Levine participated as one 
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of the speakers in a discussion of the copyright revision bill during 
a two day briefing conference in New York sponsored by the Federal 
Rar Association and the Bureau of National Affairs, Miss Schrader 
and Miss Lyle also attended this meeting. Miss Schrader spoke at a 
Copyright Office Lawyers' Association meeting on the facts and issues 
involved in Hof'fenberg v. Kaminstein. Noel Gillespie attended a New 
York meeting of the American Library Association which was considering 
copyright problems raised by photocopying. 

In the late spring, the Copyright Office Lawyers' Association 
elected William Froelich, President, Dorothy Schrader, Vice President, 
Helen Hoyt, Secretary-Treasurer, and Julius Culp, Associate Member, 
for the coming year, Mr. Froelich and Miss Schrader, along with 
A. Patrick Harrison, also served as officers during fiscal 1967. 

Four attorneys in the Examining Division are serving on copyright 
or related committees of the American Bar Association and seven 


attorneys are members of the Federal Bar Association. 
GENERAL REVISION AND LEGAL RESEARCH 


Culminating months of public and executive hearings on the 
copyright revision bill, the House Judiciary Committee on March 2, 1967 
reported out H.R, 2512, After two days of debate on the floor, the 
House of Representatives by a vote of 379 to 29 passed the bill as 
amended, 

Final passage of the bill in the Senate during this year seemed 
doubtful as fiscal 1967 ended, although Govensesn days of public 


hearings were held by the Senate Judiciary Committee, 
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Despite being hampered somewhat by the demands throughout most 
of the year of a heavy workload, the Division nevertheless, conducted 
some meaningful research activity. In addition to Michael Beck's 
revision of the memorandum on the status of copyright relations with 
foreign countries and territories, Dorothy Keziah performed yeoman 
service to the Division by updating and revising a large number of old 
memoranda on Examining Division practices and procedures, Harriet Oler 
wrote & paper On the copyrightability of computer programs and also 
prepared a draft of a new motion picture agreement. She has currently 
been assigned the project of preparing an index to the Senate Hearings 
on Revision. Anthony P, Harrison is working on a study of the "rule 
of doubt" as applied by the Examining Division. Arthur Levine and 
Dorothy Schrader assisted the Assistant Register of Copyrights in the 
preparation of the briefs in the Hoffenberg case. It is hoped that 
with a reduced backlog and additional staff members, more time can be 


allotted to research in fiscal 1968, 
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JUDICIAL DEVELOPMENTS 


Actions against the Register of Copyrights. 


There were district court decisions during the fiscal year in 
both of the cases pending against the Register of Copyrights. On 
May 10, 1967 the complaint was dismissed in Public Affairs Associates, 
Inc. Vv. Rickover, 153 U.S.P.Q. 598 (D.D.C. 1967), appeal docketed, 
No. D.C. Cir., July 12, 1967. In 1962 after the Supreme Court 
had remanded the case to the district court on the ground that the 
record was not sufficiently full-bodied, the Register of Copyrights 
and the Librarian of Congress, as well as the Secretary of the Navy, 
the Secretary of Defense and the Atomic Energy Commissioners were 
joined as parties defendant. Although the original action brought by 
the plaintiff in 1959 concerned the copyrightability of twenty-three 
speeches delivered by Admiral Rickover, the present controversy 
revolved around the question of whether only two of the speeches were 
"publications of the United States Government." The question as posed 
by the court was: "May a Government employee who prepares and delivers 
a speech on his own time, on a subject relating to or bearing directly 
on his employment, claim a proprietary interest in that speech and 
copyright it as a protection against its unauthorized use?" Since 
the case involved a high government official the task of determining 
whether the speeches fell within the purview of his official duties 
was made more difficult. In making its decision the court looked to 
"the circumstances of the preparation and delivery of the speeches 
and to the speeches themselves . . . to determine whether the Admiral 
was acting in his public or private capacity." The court took the 


following factors into consideration in deciding Admiral Rickover 
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was entitled to a copyright in the speeches: 
(1) Invitations to make the speeches were extended to 
Rickover in his private capacity. 
(2) Rickover prepared the speeches in his home. 
(3) Purely mechanical operations were performed by 
government personnel using government facilities. 
(4) The name in the copyright notice was not qualified 
by any official titles, 
(5) ‘The speeches were delivered on the Admiral's own time. 
The court held that it lacked jurisdiction to take the action it was 
asked to take with respect to the Government defendants since it 
involved the exercise of their judgment and discretion. Specifically 
with regard to the Register of Copyrights the court said ". . . regis- 
tration of a copyright application calls for executive judgment" and 
is not "within the power of this court to control." An appeal has 
been filed. 
The other action against the Register, Hoffenberg v. Kaminstein, 
(D.D.C. 1967) Civil Action No, lOW-65, appeal docketed, No. 
D.C. Cir., June 23, 1967, involved the effect of the failure to comply 
with the time limits prescribed in §§22 and 23 of Title 17, U.S.C. 
The English language version of the novel "Candy" was written by 
Terry Southern and Mason Hoffenberg and published in Paris in 1958, 
No application for ad interim copyright was filed within six months 
as specified in §22, No edition was published in the United States 
until 1964 when G,.P, Putnam's Sons published a revised version here. 
A claim to copyright in this version based on the new matter consist- 


ing of “editorial revisions throughout" was registered, However, in 


So 


G.P. Putnam's Sons v. Lancer Books, Inc., lhl U.S.P.Q. 530 (S.D.N.Y. 
1965) when Putnam's sought to enjoin Lancer from publishing an edition 
of the Paris version, the injunction was denied because the 1964 regis- 
tration was held to apply only to the revisions and not to the text of 
the Paris edition, An application on Form A-B Ad Interim for the 
original 1958 version and an application on Form A (without a "new 
matter" statement) to cover the entire work as published in the United 
States were then submitted to the Copyright Office by Messrs. Southern 
and Hoffenberg. Because the time limits set forth in §§22 and 23 had 
not been observed, registration was denied to both applications 
resulting in the action being brought against the Register. After 
filing an agreed statement of facts, both sides moved for summary 
judgment submitting both original and reply briefs. The oral argument 
was before Judge Joseph C. McGarraghy on May 16, 1967. On June 19 
Judge McGarraghy granted the defendant's motion for summary judgment 
without a written opinion. The plaintiff has appealed the decision. 
Subject_matter and scope of copyright protection. 

The trend of the courts in recent years has been to require 
nothing more than @ modicum of originality. ‘Two decisions during 
the year, both involving text material, seemed to digress from this 
pattern, ‘The work in Morrissey v. Procter & Gamble Co,, 152 U.S.P.Q. 
688 (D. Mass. 1967) embodied three paragraphs of text constituting 
the rules for conducting a sweepstakes, the winner of which is 
determined by the random selection of social security numbers, ‘The 
plaintiff's primary objective was to protect the idea of the game, 


but speaking specifically of the text matter the court said it was 
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“substantially the same information that anyone conducting a game 
or sweepstakes based on Social Security numbers would perforce be 
required to elicit from a would-be contestant" and found it "clear" 
that the work contained no original creative authorship. The other 
case, Grove Press, Inc. v. Collectors Publications, Inc., 152 U.S.P.Q, 
787 (C.D. Cal. 1967),was concerned with the 19th century autobiography 
"My Secret Life." ‘he original work is in the public domain, but in 
bringing out its edition Grove made "approximately forty thousand 
changes" consisting almost entirely of "elimination and addition of 
punctuation, changes of spelling of certain words, elimination and 
addition of quotation marks and correction of typographical errors." 
The court found these changes to be trivial and said that they 
"yequired no skill beyond that of a high school English student and 
displayed no originality." 

In Electronic Publishing Co., Inc. v. Zalytron Tube Corp., 
151 U.S.P.Q. 613 (S.D.N.Y. 1966), aff'd., 376 F.2d 592 (2d Cir. 1967) 
the plaintiff was in the business of compiling catalogs for distrib- 
utors of electronic equipment. The product specifications and 
illustrations that the plaintiff used in compiling its catalogs were 
obtained from the equipment manufacturers and there was evidence the 
manufacturers had no intention of giving the plaintiff the copyright 
in the material they furnished. Occasionally plaintiff used the 
copy supplied by the manufacturers verbatim as submitted. In other 
instances plaintiff condensed the copy by eliminating data and 
condensing pertinent parts and specifications, The court found that 


on the basis of what plaintiff had done it could be considered an 
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author of a copyrightable work "upon the theory that no large quantum 
of originality is required under the copyright laws." 

The copyrightability of three designs became an issue in as many 
cases during the year, In an interesting and significant decision 
the court in Ted Arnold Ltd. v. Silvercraft Co., Inc. 151 U.S.P.Q. 206 
(S.D.N.Y. 1966) was again faced with the question whether a copyrighted 
article is not a work of art because it is utilitarian. The work 
involved consisted of a simulated antique telephone that served as 
the casing for a pencil sharpener. The court found that the antique 
telephone constituted a work of art, and in the language of §202.10(c) 
of the Copyright Office Regulations is a "feature . . . which can be 
identified separately and is capable of existing independently as a 
work of art," 

The two remaining design cases were both concerned with common 
law copyright. In Vic Alexander & Associates v. Cheyenne Neon Sign 
Company, 151 U.S.P.Q. 438 (Wyo. Sup. Ct. 1966) the Wyoming Supreme 
Court found there was common law copyright protection in an awning- 
appearing design for a store sign made of plexiglass with bright blue 
and white vertical stripes running from the top of the store to a 
marquee over the entrance. The court in Baut v. Pethick Construction 
Company, 152 U.S.P.Q. 212 (M.D. Pa. 1966) found the plaintiff had a 
common law property right in a stained glass window design consisting 
of a cross, a sunburst scene and various symbols, The fact that the 
plaintiff's design embodied "elements long in use does not of itself 
negate originality or novelty, Rather, the requirements of origi- 
nality and novelty should be viewed in the entire context in which 


the elements are used," 
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The decision in Columbia Broadcasting System, Inc. Vv. De Costa, 
153 U.S.P.Q. 649 (1st Cir. 1967), where the Columbia Broadcasting 


System was accused of misappropriating the character "Paladin" in 
its television series "Have Gun Will Travel" included an interesting 
discussion of the copyrightability of characters. The court dis- 
agreed with the plaintiff's argument that copyright protection for 
characters is not within the scope of Congress's power under the 
copyright clause. In the court's view". . . the constitutional 
clause extends to any concrete, describable manifestation of intel- 
lectual creation..." and", , , we cannot say that it would be 
impracticable to incorporate into the copyright system a procedure 
for registering 'characters' by filing pictorial and narrative 
description in an identifiable, durable, and material form," 

The Court of Appeals for the Second Circuit in Rosemont Enter- 
prises, Inc. v, Random House, Inc., 150 U.S.P.Q. 715 (2d Cir. 1966), 
cert. denied, 385 U.S. 1009 (1967) unanimously reversed the lower 
court's ruling and vacated the injunction which had halted publication 
by Random House of "Howard Hughes, A Biography." The court held that 
the district court had erred as a matter of law in refusing to honor 
defendant's claim of fair use on the ground that the privilege was 
restricted to scholarly works written and prepared for scholarly 
audiences. Writing for a commercial motive or in a popular style was 
said to be irrelevant in deciding whether a particular use constitutes 
fair use. ‘The copyrights on which plaintiff sued covered three 
articles about Hughes published in Look magazine in 1954 and had been 


acquired by the plaintiff six days before the suit was brought. ‘The 
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court found "that plaintiff was the instrument of Howard Hughes, 
created principally for the purpose of suppressing the biography 
of Hughes which Random House had published." Judges Lumbard and 
Hays in @ concurring opinion viewed the plaintiff's conduct as 4 
misuse of copyright which "of itself, was sufficient reason why the 
district court should not have granted the preliminary injunction." 

In Williams v. Weisser, 153 U.S.P.Q. 866 (Cal. Super. Ct. 1967) 
the defendant employed an auditor who registered for a course taught 
by the plaintiff at U.C.L.A. to take notes of his lectures. These 
notes were subsequently reproduced and sold. In issuing a preliminary 
injunction and awarding both compensatory and exemplary damages the 
court held the lecture notes were the property of the plaintiff and 
that "an author's common law copyright may exist in lectures and in 
other works that are performed, as well as in writings." 

The year saw further developments in Hemi v. Random House, 
Inc., 153 U.S.P,Q, 871 (N.Y. Sup. Ct., N.Y. County 1967) involving 
the work "Papa, Hemingway" by A.E. Hotchner, ‘The question as stated 
by the court was whether Ernest Hemingway or his representatives 
could "assert any literary property right in his oral conversations 
with Hotchner," ‘The defendant's motion for summary judgment was 
granted as the court held that "no party may ever prevent anyone 
from publishing the oral expressions involved , . . . Were anyone 
to have common law copyright in his mere conversations (as opposed 
to prepared lectures or speeches), then the same right would have 
to extend to everyone, The effect on the freedom of speech and 


press would be revoluntionary," ‘The work also contained some passages 
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in which Hotechner had narrated material originating in letters written 
by Hemingway and telegrams sent by him. ‘The court stated that "the 
writer of a letter or telegram may have the right to prevent the 
verbatim reproduction of the document in whole or in part" but this 
right "does not extend to a use of the contents of letters not 


amounting to copying," 


Publication. 
In Vic Alexander & Associates v. Cheyenne Neon Sign Company, 


151 U.S.P.Q. 438 (Wyo. Sup, ct, 1966) the blueprints and drawings of 
a large outdoor sign that plaintiff prepared for the defendant were 
left in the defendant's store and the sign was constructed. However, 
these acts were not found as a matter of law to "evidence an intention 
on the part of the plaintiff to dedicate its work to the public 
generally." 

In Hemingway v. Random House, Inc., 153 U.S.P.Q. 871 (N.Y. Sup. 
Ct., N.Y. County 1967) sixteen copies of galley proofs went to 
several publishers for review purposes only and "after certain 
deletions were made, the proofs were recalled and replaced with proofs 
of the final text." The court considered this a limited publication 
that did not infringe "any rights plaintiffs may have had in any of 
the contents of the original galley proofs." 

The plaintiff contended in Columbia Broadcasting System, Inc, 
v. De Costa, 153 U.S.P.Q. 649 (1st Cir. 1967) that there had been no 
publication of the character "Paladin" which he had created, Among 


other things he had passed out 250,000 cards "to all who would have 
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them" bearing a printed photograph of himself as Paladin, and 
including the name and slogan "Have Gun Will Travel." The court 
found that "the theme and plots of defendant's television series 
could not have been said to have derived from anything created by 
plaintiff which was not revealed by his cards," and the consequence 
of their distribution was held to have published the plaintiff's 
character-creation, 

The question of the publication date of a magazine became 
crucial in Protein Foundation, Inc. v. Brenner, 151 U.S.P.Q. 561 
(D.D.C. 1966). The Patent Office had rejected an application as 
having been described in a printed publication, the magazine, more 
than one year before the date of the patent application. Judge 
Holtzoff ruled that publication occurred on the date the copies 


reached their destination, rather than the date they were mailed in 


bulk. 
Notice of copyright. 


Uneeda Doll Co., Inc, v. Goldfarb Novelty Co., Inc., 153 
U.S.P.Q. 88, 2d Cir. 1967, petition for cert. filed, 35 U.S.L.W. 3438 


(U.S. June 6, 1967) (No, 1456, 1966 term; renumbered No. 224, 1967 
term) was probably the most interesting decision construing the 
notice provisions that has been handed down for several years, One 
of the feet of the plaintiff's doll bore a notice reading "U.D. Co., 
Inc, © 1965." A cardboard display package with a three-sided trans- 
parent window in which the dolls were sold contained the legend 

"© Uneeda Doll Co,, Inc. 1966," ‘The district court had refused to 


grant a preliminary injunction on the ground that there had not been 
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compliance with the notice provisions. In reversing the decision 
Judge Smith held there had been compliance with §19 "because the 
display on which appellant's name appears is 'the substance on 
which... (the dolls are) . . . mounted.'" In reaching this 
decision the court said it was "mindful of the difficulty of placing 
a legible and complete copyright notice on a 3 1/2 inch plastic doll 
without causing the disfigurement which §19 with its short form of 
notice was enacted to avoid." Section 202.2(b)(10) of the Copyright 
Office Regulations providing that a notice is defective which is "on 
the wrapper or container which is not a part of the work and which 
will eventually be removed and discarded when the work is put in use” 
was referred to as being "a decidedly distinguishable situation." 

The plaintiff has filed a petition for certiorari. 

A small copyright notice was stamped on the base of the brass 
striker between the bells on top of the plaintiff's antique telephone 
in Ted Arnold Ltd. v. Silvereraft Co., Inc., 151 U.S.P.Q. 286 
(S.D.N.Y. 1966), Although the court found "some scrutiny is required 
to locate it and it is in small type" the notice was held "discernible 
to the naked eye" and consequently it "satisfies the statutory require- 


ments." 


Copyri gat registration. 


The presumptive weight given to the certificate of registration 
under §209, Title 17, U.S.C., was discussed in three cases during the 


fiscal year, Two of them recognized an effect greater than the statu- 
tory language. The Sixth Circuit Court of Appeals probably went the 


farthest in Blumcraft of Pittsburgh v. Newman Brothers, Inc., 153 
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U.S.P.Q, 91 (6th Cir. 1967) by saying "The registration certificate 
establishes a prima facie case of originality of the copyrighted 
article in the holder thereof and a prima facie presumption as to all 
of the facts stated therein." In The Olympia Press v. Lancer Books, 
Inc., 153 U.S.P.Q, 349 (S.D.N.Y, 1967) the court interpreted {209 as 
providing that "the certificates of registration are admissible as 
prima facie evidence of validity" but found "upon the present record 
that defendants have raised a substantial question as to the validity 
of plaintiff's copyrights which dictates that the temporary injunctive 
relief sought by plaintiff be denied." This case revolved around 
whether the English translation of certain works by the Marquis de Sade 
were done for hire. The translator was a U.S. citizen and the works 
were published abroad, The court found that the translator did not do 
the work as an employee for hire, and since the registrations were 
made on Form A-B Foreign based on the French citizenship of the alleged 
employer, they were held invalid, Judge Ryan noted that the Copyright 
Office correspondence was careful to point out "all the pitfalls of 
the problem" to the plaintiff before the registrations were made. 

In Grove Press, Inc. v. Collectors Publications, Inc., 152 U.S.P.Q. 
787 (C.D. Cal. 1967) the court found the new matter in plaintiff's work 
trivial and held that this was sufficient to dispel the presumption 


"that a certificate of copyright registration is prima facie evidence 
of the facts stated therein," 


Although not directly concerned with copyright registration, the 
decision of the Court of Customs & Patent Appeals in In Re Hofstetter, 


362 F.2d 293 (C.C.P.A, 1966), cert. granted, 386 U.S. 990 (1967) is 
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of extreme interest to the Examining Division as it involves the 
“rule of doubt" under which the Division has operated for many years. 
In the Hofstetter case both the patent examiner and the Board of 
Appeals of the Patent Office had refused to issue a patent on the 
ground of obviousness, The court found that it was "doubtful 
appellant's invention would have been obvious to one of ordinary 
skill in the art from the teachings of record other than by employing 
hindsight reasoning." Accordingly, applying the "rule of doubt" 
whereby all doubts as to patentability are resolved in favor of the 
appellant, the court "solely on this basis reversed the rejection of 
these claims." The Supreme Court has granted certiorari in the case. 
Both the patent and copyright statutes contain a similar pro- 
vision to the effect that when the last day for taking any action in 
the Patent or Copyright Office falls on a Saturday, Sunday or a holiday 
the action may be taken on the next succeeding business day. The 
provision in the patent statute was construed in Protein Foundation, 
Inc. v. Brenner, 151 U.S.P.Q. 561 (D.D.C, 1966) where the issue was 
whether an application had been filed on Saturday or the succeeding 
Monday. Although the opinion does not make it clear,the application 
was apparently not physically in the Patent Office until Monday. 
However, Judge Holtzoff reasoned that "If the applicant was ready to 
present it on Saturday, the application would not have been accepted 
for filing until the following Monday. ‘Therefore, from that point of 
view, it is reasonable to compute the year, not from January 8, 1962, 


but from January 6, 1962," 
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Renewals and ownership of copyright. 

Whether an author was an employee for hire and consequently not 
entitled to the renewal copyright in his works was the issue in two 
eases during the fiscal year. The Second Circuit Court of Appeals 
reversed the district court's decision in Donaldson Publishing Co. 

v. Bregman, Vocco & Conn, Inc., 153 U.S.P.Q, 149 (2d Cir, 1967) and 
held that Walter Donaldson "was not an 'employee' in the substantial 
sense required by the Copyright Act" of the corporation with which he 
was associated when he wrote the 87 songs involved in this litigation. 
In reaching its decision the court cited the following factors: "The 
lack of control over Donaldson's performance, Donaldson's dominant 

role in the corporation, his freedom to engage in outside activities 
without sharing the proceeds with the alleged employer, the absence 

of any fixed salary and the language of the agreement itself." ‘he 
plaintiff in Eliscu v. 7. B, Harms Co., 151 U.S.P.Q. 603 (N.Y.-Sup. Ct., 
N.Y. County 1966) was a salaried full-time motion picture director of 
RKO Studios, Inc. He entered into two agreements with RKO to co-author 
the lyrics of four musical compositions with Gus Kahn, The court found 
that even though the written agreements used the phrase "we engage and 
employ you" this "was in the nature of a special assignment (for which 
pay in addition to salary was paid), necessarily entirely apart from 
and free of a relationship of master and servant and its implications 
and involvements." Not only was the plaintiff not an employee but 

the court held that he was not "truly an independent contractor," In 


one of the two contracts plaintiff had entered into for writing these 
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lyrics the right had been reserved to plaintiff to “assign, transfer 
and grant all or any part of the publication rights and small. perforn- 
ing rights . . . to the lyrics, to any individual, person, or firm or 
corporation without limit," The court concluded that "plaintiff had 
never surrendered nor lost the renewal right" and "as a joint contrib- 
utor to the compositions is entitled to share equally with the other 
collaborators." 

Two decisions were concerned with the owership of copyright 
where the material was prepared by independent contractors. Brattleboro 
Publishing Co. v. Winmill Publishing Corp., 369 F.2d 565 (2d Cir. 1966) 
affirmed the district court's decision that in the absence of an agree- 
ment between a newspaper publisher, who created an advertisement at 
the request and expense of an advertiser, and an advertiser, the 
former is not entitled to the copyright in the advertisement. ‘The 
court in Electronic Publishing Co., Inc. v. Zalytron Tube Corp., 

151 U.S.P.Q. 613 (S.D.N.Y. 1966) aff'd., 376 F.2d 592 (2d Cir. 1967) 
held that the Brattleboro case governed the situation where plaintiff 
secured advertisements from manufacturers of electronic parts and 
included them in a catalog produced at the request of a distributor 
of such equipment, The advertisers whose ads appeared in the catalog 
"had the authority to approve or disapprove the use of their material 
and the form in which it appeared, ‘They paid plaintiff for the costs 
of preparing the material and paid for the publication through adver- 
tising allowances." The court not only held that plaintiff had no 


copyright in the ads, but because the catalog had been compiled by 
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plaintiff working as an independent contractor and without any 
reservation of the copyright in the agreement with the distributor 
there was no basis on which plaintiff could claim copyright owner- 
ship even in the authorship that was attributed to it. 

The recurring question as to what rights a magazine gets when 
it contracts to publish an article was raised by Best Medium Publishing 


Co., Inc, v. National Insider, Inc., 259 F.Supp. 433 (N.D. I11. 1966). 


The court stated the issue in these terms: "The crux of the contro- 
versy seems to be the extent of the title which plaintiff acquired 
when it purchased articles from free lance writers for a few hundred 
dollars and published the articles in its tabloid," The court held 
that "where no conditions are stated at the time of the sale of an 
article, the law implies that there is a complete sale of the article 
and the publisher has full rights thereto," 

In Williams v. Weisser, 153 U.S.P.Q. 866 (Cal. Super. Ct. 1967) 
plaintiff was an Assistant Professor at UCLA who was suing for infringe- 
ment of the common law copyright in his lecture notes, The defendant 
contended the property in the lectures belonged to the university by 
virtue of its employment of plaintiff. The court found that there 
had been an "apparent relinquishment of any rights to such literary 
property by the university, if indeed it ever possessed any" and 
upheld plaintiff's action. 

STATISTICS 

The slight decrease in registrations in 1966, apparently caused 

by the fee increase, was more than recovered during 1967. A total 


of well over 294,000 registrations were made, an increase of 7,540 
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or almost 3%. Each of the three largest classes showed substantial 
gains: books increased 3,600 (/-1/2%), music increased 2,186 (3-1/hh), 
and periodicals increased 3,694 (4-3/l%), The largest decline, 1,965 

7-3/4) was in renewals resulting in the number of renewals being 
less than it has been for two years, Domestic registrations increased 
3% and foreign registrations showed a gain of 4%, There were increases 
in four of the arts classes: maps increased over 900 (47%), lectures 
gained by 85 (9-1/3%), dramas were up 156 (4-3/4%), and photographs 
increased by 45 (6-1/2%), While eight of the arts classes declined, 
none of the decreases were large, only two exceeded 104: scientific 
drawings dropped by 172 (19-3/4%) and prints decreased by 341 (114). 
Commercial prints and labels were lower by 423 (6-3/4%), reaching 
their lowest point in over ten years. There were 568 (64) fewer 
assignments recorded and notices of use increased by 125 (2%) during 
the year. "Design" registrations declined by 700 (124), making the 
fourth consecutive year there has been a decrease, 

The Division handled over 323,000 cases, 83-3/4% of them required 

no correspondence. Over 2-3/l% of the total were rejected, and it 
was necessary to correspond one or more times in nearly 13-1/2% of 
the cases before being able to make registration. Slightly over 
52,000 pieces of correspondence were sent by the Examining Division, 
49% of these were printed form letters and 12-1/44 were rejections. 
Additional statistics have been included in the attached appendices. 


Respectfully submitted, 


Richard E, Glasgow 
Chief, Examining Division 
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